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California Energy Commission T
Attn: John Kessler, Project Manager

1516 Ninth Street, MS-4

Sacramento, CA 95814-5512

Dear Mr. Kessler:

On behalf of California Unions for Reliable Energy (“CURE"). this letter
provides comments on the preliminary staff assessment ("PSA") for the Victorville 2
Hybrid Power Project. These comments show that the PSA's LORS assessment for
the Project's air quality impacts iz deeply flawed with respect to PM10 mitigation.
Specifically, the Commission cannot approve the City's propozal to offset its PM10
emissions by paving unpaved roads because the offset plan directly violates the
federal Clean Air Act. In addition, the Commission must evaluate the project-
specific environmental impacts associated with the PSA's PM10 offset plan.

i The PSA's PM10 Offset Plan Violates the Federal Clean Air Act

According to the PSA, the Project must mitigate its PM10/2.5 operational
emissions in the amount of 132.7 tons per year.! The City has proposed, and the
PSA concurred, that these combustion-related emissions ean be fully mitigated by
paving unpaved roads within the Mojave Desert Air Basin pursuant to the Mojave
Desert Air Pollution Control District's (“District™) recently adopted Rule 1406.2

1P2A, at 4.1-16.

! Id, The Mojave Air Basin covers over 20,000 sguare milas.
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However, as CURE described in comments on the Air District's PDOC, the
Project’s PM10 offsets cannot be lawfully issued pursuant to Rule 1406 because the
rule itself does not comply with federal requirements for ERCs and the federal
Clean Air Act's new source review ("INSR"). EPA clearly specified the legal defecta
associated with relving on road paving to offset combustion-related PM10 emission
in the Commission’s licensing proceeding for the Blythe Energy Project 11. There,
like here, the Air District proposed issuing PM10 offgets in exchange for paving
roads, EPA rejected the proposal as legally inconsistent with the Clean Air Act:

To ensure creditability of non-traditional ERCs, such as those
generated by road paving, the SIP must contain an approved
protocol for gquantifying and guaranteeing the permanence,
surplus nature and enforceability of such eredits. The PM10
credits in the BEPIL PDOC cannot be allowed to offset the PM10
increases. Therefore, you must require the applicant to obtain and
publicly notice valid PM10 ERCs before issuing the FDOC.2

In August 2007, the Air District adopted Rule 1406, but failed to take the additional
necessary steps to update its SIP to ensure that it meets federal Clean Air Act
requirements.

Given that any offsets 1ssued pursuant to Bule 1406 will have the same legal
deficiencies as those issued in the BEFPII case, Staff is poised to recommend that the
Commission again approve the use of illegal offsets in the Mojave Air Basin absent
an approved protocol for quantifying and guaranteeing the permanence, surplus
nature and enforceahlity of the paving-generated ERCs. Given these flaws, Rule
1406 will not be approved by either the EPA or California Air Resources Board.
Accordingly, any credits generated pursuant to Rule 1406 will be illegal under
federal law.

A.  The District’s Rule 1406 Does Not Satisfy Specific Federal
Requirements

Under the Clean Air Act, if a new or modified source triggers NSR for areas
in nonattainment for particular pollutants, the source must secure ERCs so that the
increased emissions are offset by an equal or greater reduction in actual emissions

? Letter from Gerardo C. Rios, EPA, to Charles Fryxell, MDAGQMD (December 26, 2002).
1664-01 Hu
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from the same source or other sources in the area.* A new or modified source may
obtain ERCs, but only from sources in areas with an equal or higher nonattainment
classification.®

Here, the District’s Rule allows new or modified sources to obtain ERCs by
paving unpaved roads. This type of ERC is referred to as a nontraditional offset.
Offsets for new or modified stationary sources have traditionally been obtained by
controlling or shutting down stationary sources, similar to the facility in need of the
offsets. For example, emissions from a new combustion source, such as a power
plant, have normally been offset by reducing emissions at other existing combustion
sources by installing new control equipment or reducing the hours of operation of
another existing source. In this case, the physical properties of road PM10
emissions, e.g., particle size and chemical composition, are substantially different
than those of traditional stationary source PM10 emissions, such as from a power
plant. Likewise, traditional stationary sources have well-developed calculations,
stack testing and reporting procedures. In contrast, the calculation, monitoring and
reporting methodologies for road emissions are either nonexistent or less
sophisticated because air quality permits are not required for new roads nor have
they been historically used for offsets. In short, nontraditional offsets are more
difficult to calculate qualitatively, quantitatively and geographically.

In order for the District to create and use nontraditional ERCs in compliance
with the Clean Air Act and EPA policy, the Rule needed to meet certain
fundamental requirements. Below are examples of Clean Air Act requirements the
District failed to satisfy before adopting the Rule.

First, the District was required to have an EPA-approved
nonattainment plan or maintenance plan before adopting the Rule for the
nonattainment area in which the ERCs will be created and used. The Clean Air Act
requires that Districts prepare nonattainment plans for EPA approval that provide
for attainment of the national ambient air quality standards (“NAAQS”) for areas
that have been designated as not attaining these standards.6 That plan must be
based on an inventory of all emissions’? and a plan to reduce specific portions of that

142 1.8.C. § 75603(a)(1)(A),(c).
5 Id. at § 75603(c).
6 Section 172 of the CAA.

7T CAA Section 172(c)(3).
1994-018a
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inventory. Without such an inventory and plan, it is impossible to know if any
source of ERCs 1s otherwise needed to reach attainment.

In response to this requirement, the District adopted the following three
plans more than a decade ago: the Mojave Desert Planning Area Federal
Particulate Matter (PM10) Attainment Plan (July 31, 1995); the Searles Valley
PM10 Plan (June 28, 1995); and the Final Attainment Demonstration, Maintenance
Plan, and Redesignation Request for the Trona Portion of the Searles Valley PM10
Nonattainment Area (March 25, 1996). Significantly, EPA has not approved any
of the three plans. In fact, due to profound deficiencies contained in each, EPA
will not be approving the plans as written.8

In addition, in July 2001, EPA issued findings of attainment for the Mojave
Desert Planning Area and for the Trona Portion of the Searles Valley PM10
Nonattainment Area in August 2002. EPA based these findings on PM10 air
quality data for the two areas during the 2001-2002 monitoring period. However, in
violation of the Clean Air Act, the District has not submitted maintenance plans or
requests for formal redesignation of the nonattainment areas to attainment to EPA
for approval.? For the District to make a redesignation request now, it would need
to consider air quality data collected after EPA’s findings.

Because the District has not submitted to EPA, thus EPA has not approved,
attainment and/or maintenance plans for the previously designated PM10
nonattainment areas in the District, the District cannot use the Rule to create
nontraditional ERCs. The EPA’s approval of attainment and/or maintenance plans
is a fundamental requirement for creating ERCs. Significantly, the District is well
aware that EPA cannot approve the Rule for this reason. On August 24, 2007, EPA
again warned the District of this problem, stating: “...EPA would like to reiterate
that there are still outstanding issues related to the PM SIP that must also be
resolved before the rule can be considered for SIP approval.”’1® And, as mentioned
above, EPA put the District on notice of this issue in 2002, in comments quoted
above on Page 2 concerning the PDOC for the Blythe Energy Project I1.

8 See Howekamp Letter, Attached to Exhibit A. The Blythe/Palo Verde Valley portion of the District
is unclassified for PM10. No attainment or maintenance plan is listed on the MDAQMD website for
this portion of the District.

9 This action is required pursuant to CAA Section 175.

10 Email from Laura Yannayon, EPA Region 9 to Alan De Salvio, Mojave Desert Air Quality
Management District (August 24, 2007) (Attached to Exhibit A.)
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EPA has also made this clear to other districts. For example, in 2002, the
Sacramento Metropolitan Air Quality Management District (“SMAQMD”) proposed
using road-paving ERCs for the Cosumnes Power Plant project. In a letter to
SMAQMD, EPA stated: “The PM10 ERCs, primarily road pavement credits, are not
valid because SMAQMD does not have an approved PM10 State Implementation
Plan.”1l1 Absent an approved attainment plan, the District cannot implement the
Rule to create PM10 ERCs until EPA has approved the District’s PM10 plan.

A federally-approved PM10 plan is central to proper creation and use of
ERCs because it provides the overall legal and regulatory framework for an NSR
program, especially the provision of an emission inventory that identifies in detail
the emissions from, as well as control requirements for, each source category
including unpaved roads if they contribute to the nonattainment problem.'2

The District based the Rule on a similar rule Maricopa County, Arizona
recently adopted. However, the regulatory framework under which that rule will
operate is very different because EPA has approved a PM10 nonattainment plan for
Maricopa County. Importantly, the Maricopa PM10 plan includes a very detailed
emission inventory (including unpaved roads) and a thorough control strategy
which provides the necessary information to identify whether any proposed ERCs
are indeed surplus to existing requirements. In contrast, the District’s Rule is
fatally flawed because the District provided no mechanism for establishing
whether the Rule’s implementation will satisfy federal requirements.

Second, in order to create and use non-traditional ERCs, the District was
required to develop an economic incentive program consistent with EPA 2001
policy, Improving Air Quality with Economic Incentive Programs (“EIP”).13 EPA
established the EIP policy in order to provide state and local agencies with guidance
on developing revisions to their plans and rules that would provide sources with
compliance flexibility. This policy includes EPA approval criteria, which must be
met if such agencies adopt rules or plans that provide for the creation and use of

11 Gerardo C. Rios, Chief, Permits Office, Region 9, USEPA, September 30, 2002 letter to Jorge
DeGuzman, Permitting Program Supervisor, Sacramento Metropolitan Air Quality Management
District (attached to Exhibit A).

12 Section 172(c)(3)).

13 See http://www.epa.gov/ttn/caaa/tl/memoranda/eipfin.pdf.
1994-018a



January 2, 2008
Page 6

non-traditional ERCs such as road paving offsets. Compliance with the EIP is
not optional.

The District adopted the Rule absent any showing that it actually complied
with the EIP. At a minimum, the Rule should have contained EIP elements that
would periodically evaluate whether the road paving ERC program is actually
achieving emission reductions. Moreover, the real purpose of the policy is to require
air districts to retrospectively evaluate the performance of their ERC programs on
actual emissions and other aspects of program performance. As shown in the
rulemaking materials prepared by Maricopa County for their Rule 242,14 such rules
must, at a minimum, incorporate the following elements for each evaluation period:

Total number of applications received

Total miles of roads paved

Total number of reductions achieved (tons/yr)

Average distances between paved road(s) and user of credits

Map identifying the location of the paved projects and the user of the
credits

The evaluation report must also answer the following questions, as applicable:

¢ Has it been difficult to make a surplus determination on any application?
Why was it difficult? Should the rule be revised to provide additional
clarity and if so, how?

¢ What changes, if any, are appropriate for the equations, emission factors,
constants, or default values?

¢ Describe any situation where: the paved road was not subsequently
adopted by the local authority, the paved road was not being properly
maintained, or the emission reductions were subsequently deemed
invalid. What happened to those emission reductions and how was the
problem resolved?

e Have there been any unintentional beneficial or detrimental effects from
the program?

¢ What changes, if any, are appropriate to streamline or improve the
administrative process?

14 Maricopa County Air Quality Department, proposed Rule 242 - Emission Offsets Generated by the
Voluntary Paving of Unpaved Roads adopted on June 20, 2007.
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¢ Did the District have sufficient resources to implement this program?
o What have been the lessons learned?

Nevertheless, the District approved the Rule absent any EIP approval
criteria that, at a minimum, incorporated the above elements.,

Third, before an air district can create and issue ERCs, it must show that the
ERCs are real, quantifiable, permanent, enforceable and surplus.15 The District’s
Rule utterly omits any such showing of these requirements. Instead, the only
rationale the District provided before adopting the Rule was: “The FCAA requires
ERCs be real, quantifiable, permanent, enforceable and surplus . . . Rule 1406 is
designed to satisfy these requirements for reduction from the paving of existing
unpaved roads.” The Clean Air Act requires more. The District needed to explain
how the Rule’s internal design met the requirements so that sources, EPA, the
public and decision makers fully understand how the Rule works and how it will
ultimately reduce PM10 emissions from power plants and other industrial facilities.

This detailed information is required so that EPA may approve it for inclusion into
the SIP.

1. Surplus

Clean Air Act section 173(c)(2) requires offsets to be surplus so that “emission
reductions otherwise required by this Act shall not be creditable as emissions
reductions for purposes of any such offset requirement.” Thus, the District was
required to make a showing that the ERCs created from the paving of unpaved
roads will in fact be surplus.

According to EPA, the surplus requirement is particularly difficult to
demonstrate for nontraditional offsets. In its 2002 letter to SMAQMD discussed
above, EPA stated: “it is particularly problematic to demonstrate that non-
traditional ERCs, resulting from the road paving, satisfy the surplus requirement.”
EPA was clear on what is required:

To demonstrate that emission reductions are surplus, the District must
include, among other things, a comprehensive emission inventory, identify
roads to pave, include the schedule for road pavement, and elaborate on the

15 40 CFR 51 Appendix S at section (IV)(O)(3)(D)(1).
1994-018a
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control measures that are responsible for the emission reduction credits.
EPA policy requires that nontraditional credits, such as those from road
paving, be created and used pursuant to rules approved by EPA into State
Implementation Plans which contain quantification protocols, proper
monitoring, record keeping and reporting requirements, and mechanisms to
enforce the creation and validity of the credits.16

In this way, EPA provided the District with clear direction on the level of
specificity it was required to meet in developing a rule to render emission
reductions from the paving of unpaved roads surplus; and, thus, federally
approvable as ERCs. In sum, the Rule failed to adequately address the Clean Air
Act requirement that the District demonstrate its offsets are in fact surplus.

Similarly, the District’s own policies indicate that it cannot show that the
ERCs it will create from the paving of unpaved roads will in fact be surplus. One of
the Rule’s definitions for “surplus” is the amount of emission reductions that are not
“[s]ubject to be included in ... the latest locally-adopted rules or PM10 Plan: District
Rule 403.1, District 403.2, or contingency measures.” However, the proposed Rule
fails to specify how the District would determine whether proposed emission
reduction credits are not subject to District Rules 403.1 or 403.2 and are, indeed,
“surplus.”

In fact, it appears that reducing emissions from unpaved roads is not surplus
at all, but is instead already required by the District’s Rules. In particular, District
Rule 403.1 specifies fugitive dust control for the Searles Valley planning area, and
District Rule 403.2 specifies fugitive dust control for the Mojave Desert planning
area (‘MDPA”). Both rules contain requirements to reduce emissions stabilizing
unpaved roads within these nonattainment areas. Methods to stabilize unpaved
roads include paving, chemically treating, watering, or compacting. District Rule
403.2 requires cities, towns, and the County of San Bernardino to collectively
stabilize sufficient publicly maintained heavily traveled unpaved roads to reduce
fugitive dust entrainment and wind erosion by at least 1,541 tons per year of PM10
emissions within the MDPA.17

16 Gerardo C. Rios, Chief, Permits Office, Region 9, USEPA, September 30, 2002 letter to Jorge
DeGuzman, Permitting Program Supervisor, Sacramento Metropolitan Air Quality Management
District (attached to Exhibit A).

17 See Rule 403.2(C)(4)(a).
1994-018a
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In response to Energy Commission staff data adequacy comments on the
Project AFC, the District provided a list of potential unpaved roads within the
Mojave Desert air basin that could be candidates for paving.1® This list is based on
data taken from the San Bernardino County average daily traffic emissions (“ADT")
dated November 17, 1994, and the San Bernardino County Traffic Maintained Road
Book dated December 6, 1994, District Rule 403.2 was adopted on July 22, 1996,
and compliance with the emissions reductions of 1,541 tons per year of PM10
emissions was expected by December 31, 1997.1° Based on the list of potential
candidate roads which the District supplied to the Project’s applicant, presumably
the most up-to-date list available to the District, it appears that the District does
not have adequate documentation to demonstrate which roads have been stabilized
to achieve compliance with Rule 403.2 since the latest available data pre-date the
compliance date of December 31, 1997,

This means that given Rule 403’s mandates, Rule 1406 could potentially
cover an unpaved, non-gravel road segment that was subject to Rule 403.2 and has
already been stabilized by chemical treating, watering, or compacting. The
resulting emission reductions from paving such a stabilized unpaved road surface
would be considerably lower than those from an untreated unpaved road. The Rule
will not require an application for ERCs to demonstrate that unpaved road
segments are not stabilized for purposes of achieving compliance with District Rule
403.2 or required to be stabilized in the future.

Next, the Rule defined “surplus” as the amount of emission reductions that
are not “required by federal, state, or local law, or the Clean Air Act; included,
required, or relied upon in the existing federally approved SIP; included in an
agricultural best management plan; used by any source to meet any other
regulatory requirement; required by any other legal settlement or consent decree;
included in any SIP-related requirements; or subject to be included in District Rules
403.1 and 403.2, or contingency measures as contained in the SIP-approved Plan or
in the latest locally-adopted rules or PM Plan.”

The problem with the District’s definition of “surplus,” in addition to there
being no federally approved SIP for which it could be surplus, is that it failed to

18 Response to CEC Staff Data Adequacy Comments, Technical Area: Air Quality, April 2007, p. 6.3-
94 and Attachment for 07-AFC-1.

19 Rule 403.2(I)(d).
1994-018a
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account for planned road paving in the District that would occur under local
initiatives such as street improvement programs initiated by cities or counties. For
example, San Bernardino County has collected a one half-cent sales tax for
transportation improvements under Measure I since 1989. Measure I funds include
paving previously unpaved roads in the Mountain Desert Region of San Bernardino
County. Similarly, the City of Hesperia also has a road pavement program. Since
1999, the City of Hesperia’s pavement rehabilitation program has commaitted
approximately $2 million per year toward the improvement of residential roadways.
The budget for fiscal year 2006/2007 was considerably expanded to $31 million for
improving 30.5 miles of road. Many roads targeted for improvement under this
program are currently unpaved or graveled. These initiatives, and others, would be
implemented regardless of potential paving under the Rule,

Finally, road paving to new destinations such as residential developments or
malls is typically paid for by developers at no cost to counties or cities. Thus, the
Rule could potentially result in sources in need of ERCs paving roads that would
have been paved anyway by developers or other entities. Consequently, the amount
of “surplus” emission reductions that could be achieved by paving under the Rule
should have been defined to exclude unpaved and/or graveled roads targeted for
improvement under City or County improvement programs and roads that would be
reasonably foreseeable to be paved by a developer or other entity.

2. “Real” PM10 Offsets

The District’s own definition of “real” is: “able to be demonstrated to have
actually occurred.” As shown below, the locations, use and conditions of the
District’s unpaved roads differ drastically. As a result, it is essentially impossible to
demonstrate that ERCs created through paving are “real.” For example, the Rule
specifies that the PM10 emissions reduction associated with paving an unpaved
road is calculated as the difference, in tons per year (“ton/year”), between the
estimated entrained road dust emissions from a road segment before and after
paving.2® However, this methodology fails to account for fugitive dust and
combustion PM10 emissions resulting from the actual paving, and from road
maintenance such as periodic repaving, striping and patching. These emissions can
be considerable, as shown below, and therefore should have been included in the
calculation that determines actually occurring emissions reductions. Therefore, any
ERCs from road paving will not be “real” because a considerable portion of the

20 Rule 1406(C)(3)(a)(iv).
1994-018a
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calculated emission reductions would be offset by PM10 emissions occurring in the
year of construction of the paved road and in the years when maintenance activities
such as re-paving are carried out.

The District cannot show that ERCs created under the Rule are real because
it failed to take this analysis into account and adjust the Rule accordingly in
response to public comment. Thus, no entity availing itself of the Rule will be able
to show that claimed reductions “actually occurred.”

Similarly, the Rule set out a methodology to calculate ERCs from PM10
emission factors in pounds per vehicle mile traveled (“1b/VMT”) on unpaved and
paved roads, multiplied by annual vehicle miles traveled (“VMT”).2t It also set out
the procedures to determine annual average VMT for road segments based on
actual traffic counts requiring that traffic counts be conducted over a 48-hour
period.22 The problem is the Rule also allowed counts to consist of “two non-
consecutive 24-hour periods on non-holiday weekdays,” and contained no
requirements for which time of year these traffic counts are to be conducted. Two
non-consecutive 24-hour traffic counts conducted at a random time of year and
restricted to non-holiday weekdays are unlikely to be representative for the
unpaved roads in the District because of temporal and geographic variations of
vehicle traffic.

Unpaved roads sustain a variety of vehicular traffic and traffic counts vary
considerably depending on the season, day-of-week, or geographical location. For
example, most vehicle travel for agricultural purposes occurs during field
preparation, planting, and harvesting. In between these activities, few agricultural
vehicles travel the roads to and from the fields. Similarly, vehicle traffic for
recreational purposes such as travel to and from off-roading or camping areas is
higher during school vacations, long weekends and during periods of the year when
temperatures in the desert are agreeable, such as spring or fall. Thus, traffic counts
on roads leading to agricultural, off-roading or camping areas conducted during off-
season periods will considerably overestimate average annual average VMT.

Consequently, actual or “real” emission reductions will be considerably lower than
calculated ERCs.

21 Id. at (C)(3)(a)(iii).
22 Id. at (C)(2)(a).
1994-018a
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Similarly, vehicle traffic for recreational purposes also exhibits distinct
weekly traffic patterns with travelers often arriving late Thursday night and
leaving Sunday. The Rule restricted traffic counts to non-holiday weekdays, which
is not representative. This is so because depending on which weekdays the two non-
consecutive 24-hour traffic counts are conducted, actual annual average VMT may
be considerably over- or underestimated. Accordingly, calculated ERCs will be over-
or underestimated compared to actual “real” emissions. Other types of traffic may
experience similar variations in seasonal or weekly traffic patterns.

The Rule failed to address variability in traffic patterns by requiring the
“average daily traffic count” to be adjusted by “daily and monthly seasonal
adjustment factors for paved roads to calculate the annual vehicle miles traveled.”23
These seasonal adjustment factors could have been obtained from the most recent
highway performance monitoring system (“HPMS”) data provided by the California
Department of Transportation (“Caltrans”).

Short duration volume counts usually require a number of adjustments in
order to reduce the effects of temporal bias and convert a daily traffic volume “raw”
count into an estimate of annul average daily travel or annual average vehicle miles
traveled. The specific set of adjustments needed is a function of the equipment used
to collect the count and the duration of the count itself. In addition to seasonal and
day-of-the week factors, these include the applicable axle-correction factor for the
location and the applicable growth factor to project future annual average vehicle
miles traveled.

The Rule is flawed because it did not specify the procedures and type of
equipment needed for future traffic counts. Because future traffic volumes on the
newly paved road will depend on population growth in the region, possibly resulting
in decreasing ERCs over time, annual average VMT must be adjusted by the
region’s applicable growth factor. The Rule omitted any adjustment for growth, and
therefore will overestimate the future amount of actual, “real” emission reductions,
and, consequently, will overestimate the amount of ERCs available.

Vehicle type also varies from road to road. Not only do roads carry different
volumes of traffic, but the characteristics of vehicles using those roads vary. One
road with 5,000 vehicles per day may carry little truck traffic, while another road
with the same volume of vehicles may have 1,000 trucks per day mixed in with

23 Rule 1406(C)(3)(a)(v).
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4,000 passenger cars. Similarly, one road section may be traversed by 1,000 heawvily
loaded trucks per day while a nearby road is used by 1,000 partially loaded trucks.
The number of trucks and their average weight influence the calculation of fugitive
dust emissions from paved roads. In effect, heavier trucks are responsible for
higher emissions.

The Rule did not require any monitoring of vehicle classes, or any
determination of the average weight of vehicles traveling the selected unpaved
roads. Instead, the Rule used a default factor of 3.74 tons. For many roads in the
District with higher truck traffic volumes, e.g., quarries, agricultural areas, etc.,
this default value may considerably underestimate actual average vehicle weight on
the street and, consequently, underestimate emissions from the newly paved roads.
In turn, subtracting the underestimated emissions from paved roads from the
estimated emissions from unpaved roads will result in an overestimation of fugitive
dust emissions reductions available for ERCs. This ERC inflation renders any
ERCs generated from the Rule invalid because they cannot be shown to be “real.”

Next, the Rule specified that emissions from unpaved and paved roads will be
estimated based on equations derived from the EPA’s Compilation of Air Pollution
Emission Factors (“AP-42"),2¢ The calculation of emissions from unpaved roads
requires road-specific surface material silt content in percent. The Rule specified
the EPA test methods to determine actual silt content on the road surface.

However, the Rule also allowed using default values of 11.0% on non-gravel roads
and 6.2% on gravel roads. These default values may not be representative for the
specific unpaved road selected for purposes of ERC paving. Surface silt content on
public unpaved roads ranges from 1.8 to 35%. According to EPA, “the ranges of silt
content vary over two orders of magnitude. Therefore, the use of data from this
table can potentially introduce considerable error. Use of this data is strongly
discouraged when it is feasible to obtain locally gathered data. Since the silt content
of a rural dirt road will vary with geographic location, it should be measured for use
1n projecting emissions.”?> For example, many unpaved roads exhibit corrugation of
the surface, so-called washboarding. This condition results from excessively dry
conditions on the driving surface. Corrugations develop when surface materials fail
to cohere and fines are lost from the surface. Thus, silt content on such roads may
be lower than the 11% assumed by the District. Use of the District’s default factor

24 See AP-42 sections 13.2.2 and 13.2.1, respectively.

26 AP-42 13.2.2, at p. 13.2.2-1 (emphasis added).
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may, thus, considerably under- or overestimate the amount of actual “real” emission
reductions available for ERCs.

For the Energy Commission licensing proceeding for the Blythe Energy
Project II, the District experimentally determined the surface soil silt content for
three roads ranging from 5 percent to 12 percent. These results illustrate the
variability of silt content and the need for actual measurements rather than default
factors. Under the Rule, the District left the option of using a default factor rather
than measuring actual silt content to the applicant for ERCs. This is problematic
because familiarity with prior analyses for silt content in a project area may
influence an applicant to choose one option over the other if that option would result
in the determination of the higher unpaved road emissions and, thus, more ERCs.

Simailarly, the calculation of emissions from paved roads requires a road
surface silt loading value in grams per square meter (“g/m2”). The Rule failed to
specify a test method to determine actual silt loading on the road, but instead only
proposes a default silt loading factor of 0.23 g/m2.26 The same EPA test methods
used to determine silt content in percent can also be used to determine silt loading
in g/m2. Again, EPA emphasizes that “the collection of site-specific silt loading (sL)
data for public paved road emission inventories are strongly recommended. ... In
the event that site-specific values cannot be obtained, an appropriate value for a
paved public road may be selected from the values in Table 13.2.1-3.”27 The default
silt loading for unpaved roads with average daily trips of less than 500 vehicle trips
per day is 0.6 g/m2. Most unpaved roads in the District likely experience
considerably less than 500 vehicles per day. The default silt loading of 0.23 g/m?
chosen by the District would therefore underestimate typical emissions from paved

roads and, consequently, overestimate “real” available emission reductions for
ERCs.

Finally, the MDPA is currently designated as unclassifiable/attainment for
PM2.5 24-hour and annual NAAQS and non-attainment for the annual California
ambient air quality standard (“CAAQS”) for PM2.5. Review of PM2.5 ambient air
quality measurements from the Victorville monitoring station for the past 7 years
shows that PM2.5 concentrations have improved in this area over the past years. In
2006, the three-year annual average PM2.5 concentration was determined at

26 Rule 1406(E).

27 AP-42, Section 13.2.1, Unpaved Roads.
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10.3 micrograms per cubic meter (“ng/m?*”), less than two pg/m3 below the CAAQS of
12 pg/ms3.

Depending on the type, number, and location of new or modified emission
sources relying on the Rule’s ERCs, the potential cumulative emissions increases of
PM2.5 may be considerable. Since most sources would likely be located close to the
major population centers, emissions of PM2.5 would increase in these areas and
result in increased ambient PM2.5 concentrations potentially in new violations of
the CAAQS and NAAQS. For example, the AFC for the Project estimated an
increase of annual ambient PM2.5 concentration of 0.3 j1g/m3 over the background
and an increase of the 24-hour ambient PM2.5 concentration of 5.9 pg/m? over the
background. The 24-hour ambient background concentration was determined at 26
pg/m3. Thus, emissions from the Project would raise the 24-hour ambient PM2.5
concentrations to 32 pg/m3, just 2 ng/ms3 shy of the 24-hour NAAQS. Therefore, one
additional source in the Victorville area relying on PM10 ERCs to offset PM2.5
emissions would likely result in exceeding the annual NAAQS.

The final staff assessment must not rely upon the District’s Rule 1406 to
mitigate the Project’s PM10 combustion-related impacts because the Rule’s current
form runs afoul of the federal Clean Air Act and, thus, EPA will not consider it for
SIP approval. In this way, the PSA’s assessment that ERCs generated in
accordance with Rule 1406 complies with all LORS is simply wrong. EPA has been
unequivocally clear on this point for nearly 5 years.

II1. If The Commission Approves the Use of Road Paving Offsets, It Must
Conduct Project-level Environmental Review and Evaluate Any
Significant Impacts

The above analysis provides overwhelming evidence that the PSA’s PM10
offset proposal violates the federal Clean Air Act. Accordingly, staff should not
recommend a positive LORS finding until the Air District requests and receives
EPA’s approval for the District’s SIP. However, if staff ignores these defects and
continues to recommend road paving as a viable offset plan, the Commission must
evaluate any environmental impacts associated with the proposed option for two
reasons. First, the Air District failed to conduct programmatic CEQA review of
Rule 1406 prior to its approval. In this connection, neither the Commission nor the
public has any understanding of the Rule’s environmental impacts. Unequivocally,
paving unpaved roads in the desert will have environmental impacts.
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Second, and related, are the unaddressed project-related environmental
1impacts associated with the PM10 mitigation. The PSA recommends approval of
the AFC’s list of candidate roads for paving located in the communities of
Victorville, Adelanto, Apple Valley, Hesperia, Hellendale, Hinkley, Lucerne Valley
and Phelan.28 The PSA vaguely recommends that the precise location of specific
roads be provided along with a traffic count “prior to the decision being made to
pave the identified road.”?? The PSA goes on to recommend that road paving
accounting be done in accordance with Rule 1406; however, the Rule’s accounting
requirements were not incorporated into the actual conditions of approval, despite
the PSA claim otherwise.3¢ AQ-SC9 states in total: “The project owner shall pave,
with asphalt concrete, unpaved local roads to provide emission reductions of 132.7
tons per year of PM2.5,31 prior to start of construction of the project.”32 This
cursory discussion of recommended measures to mitigate the Project’s PM10
emissions is vague and confusing. More importantly, it ignores the potential
impacts associated with the road paving mitigation itself.

CEQA requires that the Commission evaluate the project-specific
environmental impact associated with paving each of the unpaved road segments.
Indeed, to ensure LORS compliance, the Commission must look at whether road
paving, as mitigation, will cause one or more significant effects.?® For example, the
Project is located just over one mile from the Mojave River in an area populated
with wildlife and important native plant communities.?4 If the Commission

28 PSA, at p. 4.1-16.
28 Id.
30 Id. “Staff has incorporated [Rule 1406’s] requirements into Condition of Certification AQ-SC9.”

31 It is unclear why the Commission is now recommending that all of the offsets secured must be for
PM2.5 only. We assume this is simply a typographical error. Note the District adopted Rule 1406 to
provide PM10 offsets only. The District expressly exempted PM2.5 from the Rule: “The proposed
rule does not address or impact PM2.5 emissions in any way. The District has no planning or New
Source Review requirement for PM2.5.” See Staff Report, Response to Comments at p. C-94. This
point must be clarified in the final staff assessment because it is unclear whether additional road
paving would be required to achieve 132.7 tons per year of PM2.5 because the District’s formula in
Rule 1406 only quantifies PM10.

32 PSA, at p. 4.1-26.

33 CEQA Guideline § 15126.4(D) (“If a mitigation measure would cause one or more significant effects
in addition to those that would be caused by the project as proposed, the effects of the mitigation
shall be discussed...”)

34 See AFC section 6.4.
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approves road paving at or near the Project, it will have to analyze any significant
impacts to wildlife species such as desert tortoise, Mohave ground squirrel and
burrowing owl, among others, and native plant communities. Likewise, the
Commission will need to analyze any significant impacts associated with paving
and maintaining roads draining into the Mojave River.

These are just a few examples of the environmental impacts the Cormmission
will have to look at for roads paved at or near the Project. Significantly, the City is
proposing to pave roads throughout the region, i.e., in Victorville, Adelanto, Apple
Valley, Hesperia, Hellendale, Hinkley, Lucerne Valley and Phelan. The
Commission will have to evaluate the project-specific impacts associated with road
paving at all of these locations as well, For this reason, it is essential that the
actual road segments for paving be identified in the FSA rather than recommending
that the City simply identify the road segments prior to the actual paving.

To 1llustrate the need for CEQA evaluation, below is a list of sixteen
categories of impacts that may be associated with paving all or some of the proposed
unpaved roads. CURE identified these impacts for the Air District requesting it
perform CEQA analysis for Rule 1406, and set them forth here in abbreviated form
because these impacts may apply equally to the Project:

1 The qualitative, quantitative and geographical distribution differences
between road emissions and combustion emissions will result in a
significant effect on the environment. For example, combustion-related
PM10 is qualitatively different from entrained road dust PM10. Indeed,
particulates emitted from internal combustion engines are predominantly
PM2.5, whereas entrained road dust tends to be predominantly coarse
particles, with a very small fraction of PM2.5. Also, the Rule would allow
sources to offset PM10 emissions anywhere in the District, regardless of the
location of the source or the type of PM10 emissions.

2 An increase in PM2.5 emissions in the District is a significant effect on the
environment. The Rule would offset PM 10 emissions at a 1:1 ratio
regardless of the source of emissions. This offset ratio is not acceptable for
offsetting combustion-related PM because of the dissimilar particle size
distribution in dust from unpaved roads and emissions from stationary,
combustion-related sources.
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PM10 ERCs generated from road dust emission reductions by paving
unpaved roads cannot be used to offset non-road dust PM2.5 emissions such
as vehicle exhaust or stationary source combustion emissions because of the
different health effects of fine and coarse particulates. The District’s own
published rules and reports have long recognized the disparity between the
two types of particulate matter. (See List and Implementation Schedule for
District Measures to Reduce PM Pursuant to Health & Safety Code
§39614(d).)

Stationary sources such as power plants generate continuous year-round
emissions from baseload operations and additional emissions during high
peak demand such as hot summer days. In contrast, emission reductions
due to road paving exhibit seasonal variations depending on vehicle traffic
patterns and moisture content of the road. Road paving credits are
ineffective in a seasonal mitigation scheme because of road surface moisture
that limits their effectiveness during the rainy season. Therefore, road-
paving credits are not an acceptable form of offsets for combustion PM10.

The Rule will have a significant effect on the environment because fugitive
dust PM10 from roads and combustion PM2.5 from stationary sources result
in different atmospheric transport and distribution. This means that most
of the population in the District will not benefit from reducing emissions
from an unpaved road if that particular part of the air district is not
impacted by a new or modified combustion source.

Construction emissions of criteria air pollutants associated with road paving
will result in significant effects on the environment. The District’s
methodology to calculate ERCs simply subtracts emissions estimates after
paving roads from emissions estimates of unpaved roads. This overly
simplistic approach fails to account for emissions associated with the act of
road paving itself. Construction emissions from road-paving include asphalt
fumes, fugitive dust, and combustion emissions from vehicles and
construction equipment. These emissions are considerable and may result
in significant impacts.

Road paving emits hazardous air pollutants and will likely have a
significant effect on the environment. Asphalt is a complex mixture which
encompasses emissions of a broad spectrum of organic contaminants
including several VOCs and semi-volatile organic compounds such as
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aromatics, aliphatics, alicyclics, and polynuclear aromatic hydrocarbons.
Many of these compounds are also hazardous air pollutants (“HAPs”). The
EPA estimates that VOCs emitted from road paving operations contain 12%
xylene, 6.4% toluene, and 2.3% ethylbenzene.

Paving roads increases urban heat island effect resulting in a significant
effect on the environment. The Rule would indirectly increase ozone by
replacing unpaved roads with blacktop. This, in turn, would increase local
ambient temperatures and, hence, local formation of ozone.

The Rule will have a significant effect on the environment because the
definition of “paving” for purposes of creating ERCs 1s vague. For example,
it does not contain parameters of the types of roads that can be paved in
exchange for ERCs. The Rule fails to identify any design and construction
standards for road paving to address road conditions such as right-of-way
width, traveled way width, depth of base, drainage considerations, types of
surfacing, and so forth.

Paving dirt or gravel roads may result in a number of adverse direct and
indirect impacts on biological resources. Direct impacts include mortality
during road construction and increased frequency of road kill from vehicle
travel on paved roads.

Direct mortality to wildlife and plant species during paving 1s a potentially
significant impact. Road paving involves improvements to the existing sub-
base of the road bed, including removal of gravel surface layers, widening of
the road footprint, and heightening of the road base. Any vegetation along
the unimproved road will be removed, as well as any species living in that
vegetation or on the unimproved road shoulders. These activities will often
result in the death of any sessile or slow-moving organisms in the path of
the road.

Increased wildlife mortality on paved roads is a potentially significant
impact because increased speed and volume of traffic on newly paved roads
will result in increased incidents of wildlife mortality. Increased speeds
reduce drivers' ability to see wildlife on roads or on shoulders, resulting in
increased incidents of road kill. Unpaved roads, particularly when
“unimproved,” are typically less dangerous for wildlife.
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Increased habitat fragmentation and alteration at paved roads is a
potentially significant impact because some species are reluctant to cross
the barrier presented by paved roads; other species are physically unable to

- cross road embankments. For these species, a road can effectively cut a

population in half. A network of paved roads fragments the population
further.

Increased spread of invasive plant species is a potentially significant impact
because paving roads increases the spread of invasive non-native and
opportunistic native plant species. Vehicles carry and distribute seeds on
their tires and undercarriages. The establishment of invasive species along
roads is promoted by changing habitat by altering conditions, stressing or
removing native species during road improvement, and allowing easier
movement by wild or human vectors.

Increased roadside pollution in desert habitat is a potentially significant
impact because paved roads typically require more roadside management
compared to unpaved roads. This includes mowing and herbicide
application to keep the shoulders of the road clear of vegetation. Chemicals
used in the maintenance of roadways contaminate roadside ecosystems.
While many state departments of transportation have begun to reduce the
use of herbicides and other chemicals, the use of herbicides continues to
damage roadside ecosystems. Those chemicals may also promote the
invasion of weedy and exotic species, which are resistant to herbicides.

Growth-inducing impacts associated with road paving are potentially
significant because road paving may encourage land development by
1mproving access to properties that are at present only accessible via
unpaved roads. Consequently, newly paved roads would facilitate the
already rampant urban sprawl in southwestern San Bernardino and eastern
Riverside Counties and associated adverse impacts on the environment.

As shown above, the PM10 offsets, as authorized by Rule 1406, do not comply
with the federal Clean Air Act. In addition, the PSA acknowledges that Rule 1406
has been challenged in court on CEQA, grounds, but nonetheless “believes that the
project complies with current applicable LORS...”35 To date, there has been no
CEQA analysis for implementing Rule 1406, thus the Commission must comply

35 PSA, at p. 4.1-16.
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with the CEQA Guidelines and evaluate any significant environmental effects
associated with the proposed PM10 mitigation plan to pave unpaved roads in the
communities of Victorville, Adelanto, Apple Valley, Hesperia, Hellendale, Hinkley,
Lucerne Valley and Phelan.

Sincerely,

Is/

Gloria D. Smith

GDS:bh
Attachment
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PROOF OF SERVICE

I, Bonnie Heeley, declare that on January 2, 2008, I emailed the foregoing CURE’s
Comments on the Preliminary Staff Assessment for the Victorville 2 Hybrid Power
Project, 07-AFC-1 (without attachment) to those identified on the Proof of Service
list provided below. Transmission via electronic mail was consistent with the
requirements of California Code of Regulations, title 20, sections 1209, 1209.5 and
1210.

On January 2, 2008, I deposited copies of the Comments (with attachment) in the
United States mail at South San Francisco, California, with first-class postage
thereon fully prepaid and addressed to those identified on the Proof of Service list
below.

Via email (without exhibit)
docket@energy.state.ca.us
Jroberts@ci.victorville.ca.us
Tbarnett@inlandenergy.com
Shead@ensr.aecom.com
Michael.Carroll@lw.com
esaltmarsh@eob.ca.gov
Jbovd@energy.state.ca.us
Jpfannen@energy.state.ca.us
rrenaud@energy.state.ca.us
Jkessler@energv.state.ca.us
Chomes@energy.state.ca.us
PAO@energy.state.ca.us

Via US Mail (with exhibit)

CALIFORNIA ENERGY COMMISSION | Jon B. Roberts

Attn: Docket No 07-AFC-1 City Manager

1516 Ninth Street, MS-4 City of Victorville

Sacramento, CA 95814-5512 14343 Civic Drive
PO Box 5001

Victorville, CA 92393-5001
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Thomas M. Barnett Sara Head

Inland Energy, Inc. Environmental Manager
South Tower, Suite 606 ENSR

3501 Jamboree Road 1220 Avenida Acaso
Newport Beach, CA 92660 Camarillo, CA 90012
Michael J. Carroll, Project Attorney Electricity Oversight Board
Latham & Watkins LLP 770 L Street, Suite 1250
650 Town Center Drive, Suite 2000 Sacramento, CA 95814

Costa Mesa, CA 92626

Alliance for a Cleaner Tomorrow (ACT)
Clo Arthur S. Moreau

Klinedinst PC

501 West Broadway, Suite 600

San Diego, CA 92101

I declare under penalty of perjury that the foregoing is true and correct. Executed
at South San Francisco, California, on January 2, 2008.

/sf
Bonnie Heeley
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RECEIVED IN DOCKETS

VIA OVERNIGHT MATL

Mojave Desert Air Quality Management District
Eldon Heaston

Supervising Air Quality Engineer

14306 Park Avenue

Victorville, CA 92392

Re: Comments on the District’s Preliminary Determination of
Compliance for the Victorville 2 Power Plant Project

Dear Mr. Heaston:

On behalf of California Unions for Reliable Energy (“CURE”), this letter
provides cornments on the Mojave Desert Air Quality Management District’s
preliminary determination of compliance (“PDOC?”) for the Victorville 2 Hybrid
Power Project currently undergoing licensing with the California Energy
Commission.! This letter details several fatal flaws we have identified in the PDOC
that stem from the District’s premature and, therefore, unlawful approval of PM10

offsets for the Project. These legal deficiencies must be corrected before the District
issues a final determination of compliance for the Project.

Specifically, the District’s Rule 1406, adopted on August 27, 2007, authorized
the creation of PM10 emission reduction credits (“ERCs”) for new sources from the
paving of unpaved public roads.?2 The Rule contains procedures to quantify

1 Mojave Desert Air Quality Managerent District, Preliminary Determination of Compliance

(Prelimmmary New Source Review Document), Victorville 2 Hybrid Power Project, Victorville,
California, August 29, 2007,

2 Rule 1406 — Emission Reduction Credits For Paving Unpaved Roads, Request for Review and
. Comment (April 26, 2007). hitp//www.andagmd.ca gov/rules plans/documents/Draft1406.pdf.
1994-012a
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reductions of road dust PM10 after paving roads within the District for use by
sources to offset combustion-related emissions subject to the federal Clean Air Act’s
(“CAA”) new source review program (“NSR”), or for projects subject to CEQA.

As shown below, the Rule is illegal because it does not comply with federal
requirements for ERCs and NSR; and, thus, cannot be adopted into California’s
state implementation plan (“SIP”) under the CAA. Similarly, the District did not
comply with CEQA before adopting the Rule. Finally, even if the District did have a
lawful rule whereby the Project could obtain valid PM10 offsets in the manner
described in the Rule, neither the City of Victorville nor the District have taken any
steps to fulfill the necessary requirements to prove that the Project is actually
offsetting its 124 tons per year of PM10. '

We have prepared these comments with the assistance of Dr. Petra Pless and
David Howekamp. This letter reflects portions of the expert testimony contained in
our June 14, 2007, letter coommenting on the District’s rulemaking proceeding for
Rule 1406. We hereby incorporate that letter by reference and provide it as Exhibit
A. Please find the experts’ supplemental comment letters along with their
curriculum vitae in Exhibit A, as well.

L The District Cannot Implement Rule 1406 because it Violates the
Clean Air Act

The District cannot lawfully issue the Project PM10 offsets pursuant to the
Rule because, in violation of the CAA, the District does not have an EPA-approved
PM10 nonattainment plan which is required before the District can adopt rules that
will generate ERCs. The Rule also does not comply with EPA’s economic incentive
program; and, the Rule’s methodology to calculate ERCs is flawed and, if
implemented, would result in considerable overestimates of the available emission
reductions from paving unpaved roads. In this fashion, any ERCs calculated for the
Project under the Rule would be neither “real” nor “surplus.” The following
comments address these issues.

A. The District’s Rule 1406 Does Not Satisfy Specific Federal
Requirements '

Under the CAA, if a new or modified source triggers NSR for areas in
nonattainment for particular pollutants, the source must secure ERCs so that the
increased emissions are offset by an equal or greater reduction in actual emissions
1994-012a
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from the same source or other sources in the area.® A new or modified source may
obtain ERCs, but only from sources in areas with an equal or higher nonattainment
classification.*

Here, the District’s Rule allows new or modified sources to obtain ERCs by
paving unpaved roads. These types of ERCs are referred to as nontraditional
offsets. Offsets for new or modified stationary sources have traditionally been
obtained by controlling or shutting down stationary sources, similar to the facility
in need of the offsets. For example, emissions from a new combustion source, such
as a power plant, have normally been offset by reducing emissions at other existing
combustion sources by installing new control equipment or reducing the hours of
operation of another existing source. In the case of nontraditional offsets, such as
road paving ERCs, the physical properties of road PM10 emissions, e.g., particle
size and chemical composition, are substantially different than those of traditional
stationary source PM10 emissions, such as from a power plant. Likewise,
traditional stationary sources have well-developed calculations, stack testing and
reporting procedures. In contrast, the calculation, monitoring and reporting
methodologies for road emissions are either nonexistent or less sophisticated
because air quality permits are not required for new roads nor have thev been
historically used for offsets. In short, nontraditional offsets are more difficult to
calculate qualitatively, quantitatively and geographically.

In order for the District to create and use nontraditional ERCs in compliance
with the CAA and EPA policy, the Rule needed to meet certain fundamental
requirements. Below are examples of CAA requirements the District failed to
satisfy before adopting the Rule. ‘

First, the District was required to have an EPA-approved
nonattainment plan or maintenance plan before adopting the Rule for the
nonattainment area in which the ERCs will be created and used. The CAA requires
that Districts prepare nonattainment plans for EPA approval that provide for
attainment of the national ambient air quality standards (“NAAQS”) for areas that
have been designated as not attaining these standards.? That plan must be based

842 1.8.C. § 7503(a)1XA),c).
4]1d. at § 7503(c).

§ Section 172 of the CAA.
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October 2, 2007
Page 4

on an inventory of all emissions? and a plan to reduce specific portions of that
inventory. Without such an inventory and plan, it is impossible to know if any
source of ERCs otherwise is needed to reach attainment.

In response to this requirement, the District adopted the following three
plans more than a decade ago: the Mojave Desert Planning Area Federal
~ Particulate Matter (PM10) Attainment Plan (July 31, 1995), the Searles Valley
PM10 Plan (June 28, 1995); and the Final Attainment Demonstration, Maintenance
Plan, and Redesignation Request for the Trona Portion of the Searles Valley PM10
Nonattainment Area (March 25, 1996). Significantly, EPA has not approved any
of the three plans. In fact, due to profound deficiencies contained in each, EPA
will not be approving the plans as written.”

In addition, in July 2001, EPA issued findings of attainment for the Mojave
Desert Planning Area and for the Trona Portion of the Searles Valley PM10
Nonattainment Area in August 2002. EPA based these findings on PM10 air
quality data for the two areas during the 2001-2002 monitoring period. However, in
violation of the CAA, the District has not submitted maintenance plans or requests
for formal redesignation of the nonattainment areas to attainment to EPA for
approval.® For the District to make a redesignation request now, it would need to
consider air quality data collected after EPA’s findings.

Because EPA has not approved attainment and/or maintenance plans for the
previously designated PM10 nonattainment areas in the District, the District
cannot use the Rule to create nontraditional ERCs. The EPA’s approval of
attainment and/or maintenance plans is a fundamental requirement for creating
ERCs. Significantly, the District is well aware that EPA cannot approve the Rule
for this reason. On August 24, 2007, EPA warned the District of this problem,
stating: “...EPA would like to reiterate that there are still outstanding issues
related to the PM SIP that must also be resolved before the rule can be considered

8 CAA Section 172{c)(3).

7 See Howekamp Letter, Attached to Exhibit A The Blythe/Palo Verde Valley portion of the District
is unclasgsified for PM10. No attainment or maintenance plan is listed on the MDAQMD website for
this portion of the District. ‘

8 This action iz required pursuant to CAA Section 175.
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for SIP approval.”™ Moreover, EPA put the District on notice of this issue back in
2002, in comments on the PDOC for the Blythe Energy Project II. There, like here,
the District intended to issue PM10 offsets to a power plant in exchange for paving
roads. EPA rejected the proposal: “T'o ensure creditability of non-traditional ERCs,
such as those generated by road paving, the SIP must contain an approved protocol
for quantifying and guaranteeing the permanence, surplus nature and
enforceability of such credits. The PM10 credits in the BEPII PDOC cannot be
allowed to offset the PM10 increases. Therefore, you must require the applicant to
obtain and publicly notice valid PM10 ERCs before issuing the FDOC.”1¢

EPA has also made this clear to other districts. For example, in 2002, the
Sacramento Metropolitan Air Quality Management District (“SMAQMD"”) proposed
using road-paving ERCs for the Cosumnes Power Plant project. In a letter to
SMAQMD, EPA stated: “The PM10 ERCs, primarily road pavement credits, are not
valid because SMAQMD does not have an approved PM10 State Implementation
Plan.”1! Absent an approved attainment plan, the District cannot implement the
Rule to create PM10 ERCs until EPA has approved the District’s PM 10 plan.

- A federally-approved PM10 plan is central to proper creation and use of

. ERCs because it provides the overall legal and regulatory framework for an NSR
program, especially the provision of a detailed emission inventory that identifies in
detail the emissions from, as well as control requirements for, each source category
including unpaved roads if they contribute to the nonattainment problern.’2 The
District based the Rule on a similar rule Maricopa County, Arizona recently
adopted. However, the regulatory framework under which that rule will operate is
very different because EPA has approved a PM10 nonattainment plan for Maricopa
County. Importantly, the Maricopa PM10 plan includes a very detailed emission
inventory (including unpaved roads) and a thorough control strategy which provides
the necessary information to identify whether any proposed ERCs are indeed
surplus to existing requirements. In contrast, the District’s Rule is fatally

® Email from Laura Yannayon, EPA Region 9 to Alan De Salvio, Mojave Desert Air Quality
Management District (August 24, 2007) (Exhibit B).

10 Letter from Gerardo C. Rios, EPA, to Charles Fryzell, MDAQMD (December 26, 2002) (Exhibit C).

11 Gerardo C. Rios, Chief, Permits Office, Region 9, USEPA, September 30, 2002 letter to Jorge
DeGuzman, Permitting Program Supervisor, Sacramento Metropolitan Air Quality Menagement
District (Exhibit D).

12 Section 172(c)(3)).
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flawed because the District provided no mechanism for establishing’
whether the Rule’s implementation will satisfy federal requirements.

Second, in order to create and use non-traditional ERCs, the District was
required to develop an economic incentive program consistent with EPA 2001
policy, Improving Air Quality with Economic Incentive Programs (“EIP”).13 EPA
established the EIP policy in order to provide state and local agencies with gunidance
on developing revisions to their plans and rules that would provide sources with
compliance flexibility. This policy includes EPA approval criteria, which must be
met if such agencies adopt rules or plans that provide for the creation and use of
non-traditional ERCs such as road paving offsets. Compliance with the EIP is
not optional.

Nevertheless, the District adopted the Rule absent any showing that it
actually complied with the EIP. At a minimum, the Rule should have contained
EIP elements that would periodically evaluate whether the road paving ERC
program is actually achieving emission reductions. Moreover, the real purpose of
the policy is to require air districts to retrospectively evaluate the performance of
their ERC programs on actual emissions and other aspects of program performance.
As shown in the rulemaking materials prepared by Maricopa County for their Rule
242,14 guch rules must, at a minimum, incorporate the followmg elements for each
evaluation period:

« Total number of applications received

s Total miles of roads paved

¢ Total number of reductions achieved (tons/yr)

¢ Average distances between paved road(s) and user of credits

e Map identifying the location of the paved projects and the user of the
credits

12 See http://www.epa.gov/ttn/caaa/tl/memoranda/eipfin. pdf

14 Maricopa County Air Quality Department, proposed Rule 242 - Emission Offsets Generated by the
Voluntary Paving of Unpaved Roads adopted on June 20, 2007.
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The evaluation report must also answer the following questions, as applicable:

* Has it been difficult to make a surplus determination on any application?
Why was it difficult? Should the rule be revised to provide additional
clarity and if 50, how?

» What changes, if any, are approprlate for the equations, emission factors,
constants, or default values?

¢ Describe any situation where: the paved road was not subsequently
adopted by the local authority, the paved road was not being properly
maintained, or the emission reductions were subsequently deemed
invalid. What happened to those emission reductlons and how was the
problem resolved?

¢ Have there been any unintentional beneficial or detrimental effects from
the program?

o What changes, if any, are appropriate to streamline or improve the
administrative process?

* e Did the District have sufficient resources to implement this program?
~ o What have been the lessons learned?

» Nevertheless, the District approved the Rule absent any EIP approval
crltena that, at a minimum, incorporated the above elements.

Third, before an air district can create and issue ERCs, it must show that the
ERCs are real, quantifiable, permanent, enforceable and surplus.l5 The District’s
Rule utterly omits any such showing of these requirements. Instead, the only
rationale the District provided before adopting the Rule was: “The FCAA requires
ERCs be real, quantifiable, permanent, enforceable and surplus ... Rule 1406 is
designed to satisfy these requirements for reduction from the paving of existing
unpaved roads.” The CAA requires more. The District needed to explain how the
Rule’s internal design met the requirements so that sources, EPA, the public and
decision makers fully understand how the Rule works and how it will ultimately
reduce PM10 emissions from power plants and other industrial facilities. This

detailed information is required so that EPA may approve it for inclusion into the
SIP.

15 40 CFR 51 Appendix S at section (IV)(C)(3)(1)(1).
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1. Surplus

CAA section 173(c)(2) requires offsets to be surplus so that “emission
reductions otherwise required by this Act shall not be creditable as emissions
reductions for purposes of any such offset requirement.” Thus, the District was
required to make a showing that the ERCs created from the paving of unpaved
roads will in fact be surplus.

According to EPA, the surplus requirement is particularly difficult to
demonstrate for nontraditional offsets. In its 2002 letter to SMAQMD discussed
above, EPA stated: “it is particularly problematic to demonstrate that non-
traditional ERCs, resulting from the road paving, satisfy the surplus requirement.”
EPA was clear on what is required:

“To demonstrate that emission reductions are surplus, the District must
include, among other things, a comprehensive emission inventory, identify
roads to pave, include the schedule for road pavement, and elaborate on the
control measures that are responsible for the emission reduction credits.
EPA policy requires that nontraditional credits, such as those from road
paving, be created and used pursuant to rules approved by EPA into State
Implementation Plans which contain quantification protocols, proper
monitoring, record keeping and reporting requirements, and mechanisms to
enforce the creation and validity of the credits.”

In this way, EPA provided the District with clear direction on the level of
specificity it was required to meet in developing a rule to render emission
reductions from the paving of unpaved roads surplus; and, thus, federally
approvable as ERCs. In sum, the Rule failed to adequately address the CAA

requirement that the District demonstrate its offsets are in fact surplus.

Similarly, the District’s own policies indicate that it cannot show that the
ERCs it will create from the paving of unpaved roads will in fact be surplus. One of
the Rule’s definitions for “surplus” is the amount of emission reductions that are not
“[s]lubject to be included in ... the latest locally-adopted rules or PM10 Plan: District
Rule 403.1, District 403.2, or contingency measures.” However, the proposed Rule
fails to specify how the District would determine whether proposed emission
reduction credits are not subject to District Rules 403.1 or 403.2 and are, indeed,
“surplus.”
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District Rule 403.1 specifies fugitive dust control for the Searles Valley
planning area, and District Rule 403.2 specifies fugitive dust control for the MDPA.
Both rules contain requirements to reduce emissions stabilizing unpaved roads
within these nonattainment areas. Methods to stabilize unpaved roads include
paving, chemically treating, watering, or compacting. District Rule 403.2 requires
cities, towns, and the County of San Bernardino to collectively stabilize sufficient
publicly maintained heavily traveled unpaved roads to reduce fugitive dust
entrainment and wind erosion by at least 1,541 tons per year of PM10 emissions
within the MDPA 16

In response to Energy Comumission staff data adequacy comments on the
Project AFC, the District provided a list of potential unpaved roads within the
MDAB that could be candidates for paving.” This list is based on data taken from
the San Bernardino County average daily traffic emissions (“ADT”) dated November
17, 1994, and the San Bernardino County Traffic Maintained Road Book dated
December 6, 1994. District Rule 403.2 was adopted on July 22, 1996, and
compliance with the emissions reductions of 1,541 tons per year of PM10 emissions
was expected by December 31, 1997.18 Based on the list of potential candidate roads
which the District supplied to the Project’s applicant, presumably the most up-to-
date list available to the District, it appears that the District does not have
adequate documentation to demonstrate which roads have been stabilized to
achieve compliance with Rule 403.2 since the latest available data pre-date the
compliance date of December 31, 1997.

This means that given Rule 403’s mandates, Rule 1406 could potentially
cover an unpaved, non-gravel road segment that was subject to Rule 403.2 and has
already been stabilized by chemical treating, watering, or compacting. The
resulting emission reductions from paving such a stabilized unpaved road surface
would be considerably lower than those from an untreated unpaved road. The Rule
will not require an application for ERCs to demonstrate that unpaved road

segments are not stabilized for purposes of achieving compliance with District Rule
403.2.

16 See Rule 403.2(C)(4)(a).

17 Response to CEC Staff Data Adequacy Comments, Technical Area: Air Quality, April 2007, p. 6.3-
94 and Attachment for 07-AFC-1.

18 Rule 403.2(I)(d).
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Next, the Rule defined “surplus” as the amount of emission reductions that
are not “required by federal, state, or local law, or the CAA; included, required, or
relied upon in the existing federally approved SIP, included in an agricultural best
management plan; used by any source to meet any other regulatory requirement;
required by any other legal settlement or consent decree; included in any SIP-
related requirements; or subject to be included in District Rules 403.1 and 403.2, or
contingency measures as contained in the SIP-approved Plan or in the latest locally-
adopted rules or PM Plan.” ‘

The problem with the District’s definition of “surplus,” in addition to there
being no federally approved SIP for which it could be surplus, is that it failed to
account for planned road paving in the District that would occur under local
initiatives such as street improvement programs initiated by cities or counties. For
example, San Bernardino County has collected a one half-cent sales tax for
transportation improvements under Measure I since 1989. Measure I funds include
paving previcusly unpaved roads in the Mountain Desert Region of San Bernardino
County. Similarly, the City of Hesperia also has a road pavement program. Since
1999, the City of Hesperia’s pavement rehabilitation program has committed
approximately $2 million per year toward the improvement of residential roadways.
‘The budget for fiscal year 2006/2007 was considerably expanded to $31 million for
improving 30.5 miles of road. Many roads targeted for improvement under this
program are currently unpaved or graveled. These initiatives, and others, would be
implemented regardless of potential paving under the Rule.

Finally, road paving to new destinations such as residential developments or
malls is typically paid for by developers at no cost to counties or cities. Thus, the
Rule could potentially result in sources in need of ERCs paving roads that would
have been paved anyway by developers or other entities. Consequently, the amount
of “surplus” emission reductions that could be achieved by paving under the Rule
should have been defined to exclude unpaved and/or graveled roads targeted for
improvement under City or County improvement programs and roads that would be
reasonably foreseeable to be paved by a developer or other entity.

2. “Real” PM10 Offsets

The District’s own definition of “real” is: “able to be demonstrated to have
actually occurred.” As shown below, the locations, use and conditions of the
District’s unpaved roads differ drastically. As a result, it is essentially impossible to
demonstrate that ERCs created through paving are “real.” For example, the Rule
1994-012a
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specifies that the PM 10 emissions reduction associated with paving an unpaved
road is calculated as the difference, in tons per year (“ton/year”), between the
estimated entrained road dust emissions from a road segment before and after
paving.’® However, this methodology fails to account for fugitive dust and
combustion PM10 emissions resulting from the actual paving, and from road
maintenance such as periodic repaving, striping and patching. These emissions can
be considerable, as demonstrated below, and therefore should have been included in
the calculation that determines actually occurring emissions reductions. Therefore,
any ERCs from road paving will not be “real” because a considerable portion of the
calculated emission reductions would be offset by PM 10 emissions occurring in the
yvear of construction of the paved road and in the years when maintenance activities
such as re-paving are carried out.

- The District cannot show that ERCs created under the Rule are real because
it failed to take this analysis into account and adjust the Rule accordingly in
response to public comment. Thus, no entity availing itself of the Rule will be able
to shoow that claimed reductions “actually occurred.”

-. Similarly, the Rule set out a methodology to calculate ERCs from PM10
emigsion factors in pounds per vehicle mile traveled (“1b/VMT”) on unpaved and
paved roads, multiplied by annual vehicle miles traveled (“VMT”).20 It also set out
the procedures to determine annual average VMT for road segments based on
actual traffic counts requiring that traffic counts be conducted over a 48-hour
period.2! The problem is the Rule alsc allowed counts to consist of “two non-
consecutive 24-hour periods on non-holiday weekdays,” and contained no
requirements for which time of year these traffic counts are to be conducted. Two
non-consecutive 24-hour traffic counts conducted at a random time of year and
restricted to non-holiday weekdays are unlikely to be representative for the
unpaved roads in the District because of temporal and geographic variations of
vehicle traffic.

Unpaved roads sustain a variety of vehicular traffic and traffic counts vary
considerably depending on the season, day-of-week, or geographical location. For
example, most vehicle travel for agricultural purposes occur during field

15 Rule 1406(C)(3)(a)(iv).
2 Id. at (C)(3)(a) ).

21 Id. at (C)(2)(a).
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preparation, planting, and harvesting. In between these activities, few agricultural
vehicles travel the roads to and from the fields. Similarly, vehicle traffic for
recreational purposes such as travel to and from off-roading or camping areas is
higher during school vacations, long weekends and during periods of the year when
temperatures in the desert are agreeable such as spring or fall. Thus, traffic counts
on roads leading to agricultural, off-roading or camping areas conducted during off-
season periods will considerably overestimate average annual average VMT.
Consequently, actual or “real” emission reductions will be considerably lower than
calculated ERCs.

Similarly, vehicle traffic for recreational purposes also exhibits distinct
weekly traffic patterns with travelers often arriving late Thursday night and
leaving Sunday. The Rule restricted traffic counts to non-holiday weekdays, which
is not representative. This is so because depending on which weekdays the two non-
consecutive 24-hour traffic counts are conducted, actual annual average VMT may
be considerably over- or underestimated. Accordingly, calculated ERCs will be over-
or underestimated compared to actual “real” emissions. Other types of traffic may
experience similar variations in seasonal or weekly traffic patterns.

The Rule failed to address variability in traffic patterns by requiring the
“average daily traffic count” to be adjusted by “daily and monthly seasonal
adjustment factors for paved roads to calculate the annual vehicle miles traveled.”22
These seasonal adjustment factors could have been obtained from the most recent
highway performance monitoring system (“HPMS”) data provided by the California
Department of Transportation (“Caltrans®).

Short duration volume counts usually require a number of adjustments in
order to reduce the effects of temporal bias and convert a daily traffic volume “raw”
count into an estimate of annul average daily travel or annual average vehicle miles
traveled. The specific set of adjustments needed is a function of the equipment used
to collect the count and the duration of the count itself. In addition to seasonal and
day-of-the week factors, these include the applicable axle-correction factor for the
location and the applicable growth factor to project future annual average vehicle
miles traveled.

22 Rule 1406(C)(3)a)¥).
1994-012s



October 2, 2007
Page 13

The Rule is flawed because it did not specify the procedures and type of
equipment needed for future traffic counts. Because future traffic volumes on the
newly paved road will depend on population growth in the region, possibly resulting
in decreasing ERCs over time, annual average VMT must be adjusted by the
region’s applicable growth factor. The Rule omitted any adjustment for growth, and
therefore will overestimate the future amount of actual, “real” emission reductions,
and, consequently, will overestimate the amount of ERCs available.

Vehicle type also varies from road to road. Not only do roads carry different
volumes of traffic, but the characteristics of vehicles using those roads vary. One
road with 5,000 vehicles per day may carry little truck traffic, while another road
with the same volume of vehicles may have 1,000 trucks per day mixed in with
4,000 passenger cars. Similarly, one road section may be traversed by 1,000 heavily
loaded trucks per day while a nearby road is used by 1,000 partially loaded trucks.
Thenumber of trucks and their average weight influence the calculation of fugitive

dust emissions from paved roads. In effect, heavier trucks are responsible for
higher emissions.

The Rule did not require any monitoring of vehicle classes, or any
determination of the average weight of vehicles traveling the selected unpaved
roads. Instead, the Rule used a default factor of 3.74 tons. For many roads in the
District with higher truck traffic volumes, e.g., quarries, agricultural areas, etc.,
this default value may considerably underestimate actual average vehicle weight on
the street and, consequently, underestimate emissions from the newly paved roads.
In turn, subtracting the underestimated emissions from paved roads from the
estimated emissions from unpaved roads will result in an overestimation of fugitive
dust emissions reductions available for ERCs. This ERC inflation renders any
ERCs generated from the Rule invalid because they cannot be shown to be “real.”

Next, the Rule specified that emissions from unpaved and paved roads will be
estimated based on equations derived from the EPA’s Compilation of Air Pollution
Emission Factors (“AP-42").28 The calculation of emissions from unpaved roads
requires road-specific surface material silt content in percent. The Rule specified
the EPA test methods to determine actual silt content on the road surface.
However, the Rule also allowed using default values of 11.0% on non-gravel roads
and 6.2% on gravel roads. These default values may not be representative for the
specific unpaved road selected for purposes of ERC paving. Surface silt content on

2 See AP-42 sections 13.2.2 and 13.2.1, respectively.
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public unpaved roads ranges from 1.8 to 35%. According to EPA, “the ranges of silt
content vary over two orders of magnitude. Therefore, the use of data from this
table can potentially introduce considerable error. Use of this data is strongly
discouraged when it is feasible to obtain locally gathered data. Since the silt content
of a rural dirt road will vary with geographic location, it should be measured for use
in projecting emissions.”?* For example, many unpaved roads exhibit corrugation of
the surface, so-called washboarding. This condition results from excessively dry
conditions on the driving surface. Corrugations develop when surface materials fail
to cohere and fines are lost from the surface. Thus, silt content on such roads may
be lower than the 11% assumed by the District. Use of the District’s default factor
may, thus, considerably under- or overestimate the amount of actual “real” emission
reductions available for ERCs. '

For the Energy Commission licensing proceeding for the Blythe Energy
Project 11, the District experimentally determined the surface soil silt content for
three roads ranging from 5 percent to 12 percent. These results illustrate the
variability of silt content and the need for actual measurements rather than default
factors. Under the Rule, the District left the option of using a default factor rather
than measuring actual silt content to the applicant for ERCs. This is problematic
because familiarity with prior analyses for silt content in a project area may
influence an applicant to choose one option over the other if that option would result
in the determination of the higher unpaved road emissions and, thus, more ERCs.

Similarly, the calculation of emissions from paved roads requires a road
surface silt loading value in grams per square meter (“g/m?”). The Rule failed to
specify a test method to determine actual silt loading on the road, but instead only
proposes a default silt loading factor of 0.23 g/m®2.25 The same EPA test methods
used to determine silt content in percent can also be used to determine silt loading
mn g/m2. Again, EPA emphasizes that “the collection of site-specific silt loading (sL)
data for public paved road emission inventories are strongly recommended. ... In
the event that site-specific values cannot be cbtained, an appropriate value for a
paved public road may be selected from the values in Table 13.2.1-3.726 The default
silt loading for unpaved roads with average daily trips of less than 500 vehicle tnps
per day is 0.6 g/m2 Most unpaved roads in the District likely experience

U AP-42 13.2.2, at p. 13.2.2-1 (emphasis added).
2 Rule 1406(E).

2 AP-42, Section 13.2.1, Unpaved Roads.
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considerably less than 500 vehicles per day. The default silt loading of €.23 g/m?
chosen by the District would therefore underestimate typical emissions from paved

roads and, consequently, overestimate “real” available emission reductions for
ERCs.

Finally, the MDPA is currently designated as unclassifiable/attainment for
PM2.5 24-hour and annual NAAQS and non-attainment for the annual California
ambient air quality standard (“CAAQS”) for PM2.5. Review of PM2.5 ambient air
quality measurements from the Victorville monitoring station for the past 7 years
shows that PM2.5 concentrations have improved in this area over the past years. In
2006, the three-year annual average PM2.5 concentration was determined at

10.3 micrograms per cubic meter (“ng/m?”), less than two ng/m® below the CAAQS of
12 pg/m?,

. Depending on the type, number, and location of new or modified emission
sources relying on the Rule’s ERCs, the potential cumulative emissions increases of
PM2.5 may be considerable. Since most sources would likely be located close to the
major population centers, emissions of PM2.5 would increase in these arzas and
result in increased ambient PM2.5 concentrations potentially in new violations of
the CAAQS and NAAQS. For example, the AFC for the Project estimated an
increase of annual ambient PM2.5 concentration of 0.3 ng/m? over the background
and an increase of the 24-hour ambient PM2.5 concentration of 5.9 png/m?® over the
background. The 24-hour ambient background concentration was deterrnined at 26
pg/md. Thus, emissions from the Project would raise the 24-hour ambient PM2.5
concentrations to 32 pg/ms, just 2 ng/m? shy of the 24-hour NAAQS. Therefore, one
additional source in the Victorville area relying on PM10 ERCs to offset PM2.5
emissions would likely result in exceeding the annual NAAQS.

For all of these reasons, the PDOC cannot rely on implementation of Rule
1406 to provide the Project with PM10 offsets.

I1. The District Did Not Comply With CEQA Prior to Adopting Rule 1406

The District cannot lawfully issue the Project PM10 offsets pursuant to the
Rule because the District failed to comply with CEQA prior to adopting the Rule.
Instead, the District disregarded its legal obligation to analyze the environmental
impacts associated with paving up to 5,000 miles of unpaved roads throughout the

District’s 20,000 square-miles. The District unlawfully exempted the Rule from
CEQA on grounds that:
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“The adoption of proposed Rule 1406 is exempt fromi CEQA because
it will not create any adverse impacts on the environment. Because
there is not [sic] potential that the adoption might cause the release
of additional air contaminants or create any adverse environmental

impacts, a Class 8 categorical exemption (14 Cal. Code Reg. §15308)
applies.”?

For the rulemaking proceeding, CURE submitted detailed written comments, and
testified at the District’s hearing on August 27, 2007. We identified sixteen reasons why

a categorical exemption under CEQA was inapplicable, and set forth these reasons below
in abbreviated form:

1

The qualitative, quantitative and geographical distribution differences
between road emissions and combustion emissions will result in a
significant effect on the environment. For example, combustion-related
PM10 is qualitatively different from entrained road dust PM10. Indeed,
particulates emitted from internal combustion engines are predominantly
PMZ2.5, whereas entrained road dust tends to be predominantly coarse
particles, with a very small fraction of PM2.5. Also, the Rule would allow
sources to offset PM10 emissions anywhere in the District, regardless of the
location of the source or the type of PM10 emissions.

An increase in PM2.5 emissions in the District 1s a significant effect on the
environment. The Rule would offset PM 10 emissions at a 1:1 ratio
regardless of the source of emissions. This offset ratio is not acceptable for
offsetting combustion-related PM because of the dissimilar particle size
distribution in dust from unpaved roads and emissions from stationary,
combustion-related sources.

PM10 ERCs generated from road dust emission reductions by paving
unpaved roads cannot be used to offset non-road dust PM2.5 emissions such
as vehicle exhaust or stationary source combustion emissions because of the
different health effects of fine and coarse particulates. The District’s own
published rules and reports have long recognized the disparity between the

27 Staff Report Proposed Adoption of Rule 1406 — Emission Reduction Credits for Paving Unpaved Roads
(for adoption on June 25, 2007, revised July 30, 2007).
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two types of particulate matter. (See List and Implementation Schedule for
District Measures to Reduce PM Pursuant to Health & Safety Code
§39614(d).)

Stationary sources such as power plants generate continuous year-round
emissions from baseload operations and additional emissions during high
peak demand such as hot summer days. In contrast, emission reductions
due to road paving exhibit seasonal variations depending on vehicle traffic
patterns and moisture content of the road. Road paving credits are
ineffective in a seasonal mitigation scheme because of road surface moisture
that limits their effectiveness during the rainy season. Therefore, road-
paving credits are not an acceptable form of offsets for combustion PM10.

The Rule will have a significant effect on the environment because fugitive
dust PM10 from roads and combustion PM2.5 from stationary sources result
in different atmospheric transport and distribution. This means that most
of the population in the District will not benefit from reducing emissions
from an unpaved road if that particular part of the air district is not
impacted by a new or modified combustion source.

Construction emissions of criteria air pollutants associated with road paving
will result in significant effects on the environment. The District’s
methodology to calculate TRCs simply subtracts emissions estimates after
paving roads from emissions estimates of unpaved roads. This overly
simplistic approach fails to account for emissions associated with the act of
road paving itself. Construction emissions from road-paving include asphalt
fumes, fugitive dust, and combustion emissions from vehicles and
construction equipment. These emissions are considerable and may result
in significant impacts.

Road paving emits hazardous air pollutants and will likely have a
significant effect on the environment. Asphalt is a complex mixture which
encompasses emissions of a broad spectrum of organic contaminants
including several VOCs and semi-volatile organic compounds such as
aromatics, aliphatics, alicyclics, and polynuclear aromatic hydrocarbons.
Many of these compounds are also hazardous air pollutants (“HAPs”). The
EPA estimates that VOCs emitted from road paving operations contain 12%
xylene, 6.4% toluene, and 2.3% ethylbenzene.
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Paving roads increases urban heat island effect resulting in a significant
effect on the environment. The Rule would indirectly increase ozone by
replacing unpaved roads with blacktop. This, in turn, would increase local
ambient temperatures and, hence, local formation of ozone.

The Rule will have a significant effect on the environment because the
definition of “paving” for purposes of creating ERCs is vague. For example,
it does not contain parameters of the types of roads that can be paved in
exchange for ERCs. The Rule fails to identify any design and construction
standards for road paving to address road conditions such as right-of-way
width, traveled way width, depth of base, drainage considerations, types of
surfacing, and so forth.

Paving dirt or gravel roads may result in a number of adverse direct and
indirect impacts on biological resources. Direct impacts include mortality
during road construction and increased frequency of road kill from vehicle
travel on paved roads.

Direct mortality to wildlife and plant species during paving is a potentially
significant impact. Road paving involves improvements to the existing sub-
base of the road bed, including removal of gravel surface layers, widening of
the road footprint, and heightening of the road base. Any vegetation along
the unimproved road will be removed, as well as any species living in that
vegetation or on the unimproved road shoulders. These activities will often
result in the death of any sessile or slow-moving organisms in the path of
the road.

Increased wildlife mortality on paved roads is a potentially significant
impact because increased speed and volume of traffic on newly paved roads
will result in increased incidents of wildlife mortality. Increased speeds
reduce drivers’ ability to see wildlife on roads or on shoulders, resulting in
increased incidents of road kill. Unpaved roads, particularly when
“unimproved,” are typically less dangerous for wildlife.

Increased habitat fragmentation and alteration at paved roads is a
potentially significant impact because some species are reluctant to cross
the barrier presented by paved roads; otherspecies are physically unable to
cross road embankments. For these species, a road can effectively cut a
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population in half. A network of paved roads fragments the population
further.

Increased spread of invasive plant species is a potentially significant impact
because paving roads increases the spread of invasive non-native and
opportunistic native plant species. Vehicles carry and distribute seeds on
their tires and undercarriages. The establishment of invasive species along
roads is promoted by changing habitat by altering conditions, stressing or
removing native species during road improvement, and allowing easier
movement by wild or human vectors.

Increased roadside pollution in desert habitat is a potentially significant
impact because paved roads typically require more roadside management

compared to unpaved roads. This includes mowing and herbicide

application to keep the shoulders of the road clear of vegetation. Chemicals
used in the maintenance of roadways contaminate roadside ecosystems.
While many state departments of transportation have begun to reduce the
use of herbicides and other chemicals, the use of herbicides continues to
damage roadside ecosystems. Those chemicals may also promote the
invasion of weedy and exotic species, which are resistant to herbicides.

Growth-inducing impacts associated with road paving roads are potentially
significant because road paving may encourage land development by
improving access to properties that are at present only accessible via
unpaved roads. Consequently, newly paved roads would facilitate the
already rampant urban sprawl in southwestern San Bernardino and eastern
Riverside Counties and associated adverse impacts on the environment.

The District rejected our comments and approved the rule and the categorical
exemption under CEQA unanimously on August 27, 2007. Nevertheless, the District
cannot lawfully implement the Rule until it performs full environmental review under

CEQA.
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IIT. Even if the District Had Complied with Environmental Laws in
Approving the Rule, the District Still May Not Issue PM10 Offsets to the
Project Until It Complies With Its Own Rules

Even if the District had approved a lawful Rule, which it did not, it cannot
accept PM10 offsets from road paving because the District failed to follow its own
rules, including Rule 1406, and SIP procedures for approving offsets.

For example, the District’s Rule 1302 identifies the steps that an air pollution
control officer (“APCO”) must take when a new facility requires offsets. Before
issuing a PDOC, or other NSR document, the APCO must:

(1)  Obtain from the applicant a proposed offset package which contains
evidence of offsets eligible for use pursuant to Rule 1305,

(2)  Amnalyze the offset package to determine, among other things, whether
the particular offsets proposed are real, enforceable, surplus,
permanent and quantifiable; and

(3) ~ Make any permit modifications required by Rule 1305 or Regulation
XIV. Only after taking these three steps have been fully and properly
completed may the APCO circulate an NSR document for comment,
and “approve the use of the Offsets subject to the approval of CARB
and USEPA.. 728

Here, the APCO circulated an NSR document, the PDOC, without taking any
of these steps. Instead, the PDOC simply restates the AFC’s summary of the
amount and type of offsets required for the Project then stops there.?? Put
differently, the PDOC utterly fails to demonstrate compliance with Rule 1302 as set
forth above. As it stands, the PDOC’s proposed approval of PM10 offsets violates
Rule 1302(C)(5)(D).

- Again, Rule 1302 requires the Project applicant to provide the APCO with a
proposed offset package which contains evidence of offsets eligible for use
pursuant to District Rule 1305.3¢ Ignoring this specific requirement, the sum

28 Rule 1302, Procedure, Amended August 28, 2007; Section (C)5)(h), (b)(iii).
2 PDOC, pp. 10-13.

30 Rule 1302(C)(5)(b).
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total of the PDOC’s analysis consists of: “VV2 has identified ERCs from the paving
of unpaved roads as a source of PM10 ERCs.” It failed, but was required, to
evaluate a specific, detailed offset package proposed by the Project applicant
containing the required evidence of eligible offsets.

Consistent with the CAA, Rule 1302 directs the APCO to determine that a
particular offset proposal contains offsets that are “real, enforceable, surplus,
permanent and quantifiable” before approving their use.3! Like Rule 1406 itself,
this determination is completely absent from the PDOC because the document
omits specific offsets, opting instead to asserts that “adequate existing unpaved
roads are present within the District to offset the proposed project.”? Bald
assertions rather than analysis showing that the proposed road paving offsets are,
in fact, “real, enforceable, surplus, permanent, and quantifiable” is illegal.

A. The PDOC Fails to Demonstrate that the Purported PM10
Offsets are “Real”

' It cannot be disputed that the PM10 offsets referred to in the PDOC do not
yet exist. The PDOC simply asserts that “adequate existing unpaved roads are
present within the District to offset the proposed project.”?® Until the District
performs proper analyses and follows its own procedures, it cannot show that the
proposed offsets are “real” as required by CAA and Rules 1406 and 1401 because
they cannot be “demonstrated to have actually occurred.”34

Likewise, it is impossible for the District to comply with the requirements of
Rule 1302(C)(5)(b) until emission reduction credits for the relevant pollutants are
entered into the District Registry, i.e. are “banked” and available for use. Offsets
are not eligible for use under Rule 1305 until the “credits have been calculated
and issued by the District pursuant to the provisions in Regulation XIV.”5
Regulation XIV prohibits using offsets unless the reductions have been banked.36

31 Rule 1302(C)(3)(b)(iii).

2PDOC, atp. 11
83 Id.

8 Rule 1406 (B)(5); Rule 1401(W), Definitions, adopted June 28, 1895, defines “real” as “[ajctually
occurring, implemented, and not artificially devised.”

3 Rule 1305(B)(1)(a).

3 Rule 1400, General, adopted June 28, 2005; Section (C)(1). ‘
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Therefore, the District cannot currently comply with this requirement of Rule
1302(C)(3XDb).

B. The PDOC Fails to Demonstrate that the Purported PM10
Offsets are “Surplus”

The District cannot demonstrate that the proposed PM10 offsets would be
“surplus.”? Instead, the District’s assertion that “adequate roads are present
within the District” 38 appears to rely upon outdated inventories of unpaved road
segments, daily vehicle miles traveled (“DVMT”) and average daily trips (“ADT™)
within the District. In response to CEC staff data adequacy comments, the Project
applicant provided sample calculations of road paving ERCs based on a list of
candidate unpaved road segments provided by the District to the City on March 26,
2007.3¢ This list, presumably the most up-to-date list available to the District,
contains 13-year old inventories of San Bernardino County maintained, unpaved
road segments and corresponding ADT and DVMT within the District. 4 Such
outdated and overbroad information is not adequate to determine whether the
specific PM10 offsets necessary for licensing the Project would, in fact, be surplus.

In sum, the PDOC’s proposal to approve using road paving offsets violates
the District’s own rules. A new PDOC that meets District requirements must be
circulated for comment before an FDOC can be issued.

IV. Conclusion

The PDOC violates the federal Clean Air Act, the SIP and the District’s own
rules. In addition, the foundation of the PDOC’s PM10 offset authority, Rule 1406,
is not CEQA compliant. The PDOC must be revised to remedy these illegalities.
Due to the substantial changes required to bring the PDOC into legal compliance, a
revised PDOC should be recirculated for public comment.

87 Rule 1406(B)(7).
38 PDOC, at p. 11,

3% Response to CEC Staff Adequacy Comlﬁents:. Technical Area Air Quality, Air-2. Appx. B(g)B)J)(ii)
and (iii), April 2007, Table 6.3-48, p. 6.3-94.

40 Response to CEC Staff Adequacy Comments, Technical Area Air Quality, Air-2. Appx. B(g)(8)(J){1)

and (iii), April 2007, footnotes to Attachment AQ-4.
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Thank for the opportunity to provide comments on the PDOC.

Sincerely,

(e BDle )

Gloria D. Smith

GDS:bh
Attachments

1994-012a



